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STATEMENT OF QUESTIONS PRESENTED 

Appellee Montgomery Ward & Co. adopts the Statement 
of Questions Presented in the Joint Brief for Appellees 
filed herein, and agrees that an affirmative answer to any 
of said questions disposes of this appeal. 

If all of said questions are answered in the negative, 
then the following question pertinent to the Montgomery 
Ward case is presented: 

Whether the District Court correctly held that genuine 
issues of material fact are presented by Wards’ complaint 
and affidavits alleging that the Federal Trade Commission 
has imposed a quantity-limit rule for tires and tubes on 
Wards (a) arbitrarily based on findings contrary to the 
facts, and (b) in disregard of the existence and extent of 
method differentials between a cost-plus purchaser at the 
factory and delivered-price purchasers at point of retail 
sale. 
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! 

United States Court of Appeals! 

i 

Foe the District op Columbia Circuit 

i 

i 

Nos. 13,102 and 13,103 

_ I 

Federal Trade Commission, et al, Appellants 

i 

v. 

! 

Montgomery Ward & Co., Incorporated, Appellee 


Appeals from an Order of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 

i 

Appellee Montgomery Ward & Co., Incorporated (here¬ 
after referred to as “Wards”) adopts the Counter- 
Statement of the Case appearing in the Joint Brief for 
Appellees. This Counter-Statement is supplemental 
thereto. 

These appeals are brought by the Federal Trade Com¬ 
mission and its members (except Commissioner Lowell|B. 


Mason, who dissented), defendants in the court below, 
from an order denying their motion for summary judgment 
and granting the cross-motion for summary judgment filed 
by Wards and other appellees. One of the grounds 
assigned by the district court in its opinion (Joint App. 
299,134 Fed. Sup. 39) for the denial of appellants ’ motion 
was the existence of issues of fact. Wards’ brief will be 
restricted to this ground. 

The Federal Trade Commission, on December 13, 1951, 
purporting to act under the authority conferred on it by 
Section 2(a) of the Clayton Act, as amended by the 
Robinson-Patman Act (Act of June 19, 1936, c. 592; 49 
Stat. 1526; 15 U.S.C. § 13), adopted a “quantity-limit 
rule” fixing and establishing “20,000 pounds ordered at 
one time for delivery at one time” as the quantity limit 
with respect to replacement tires and tubes for use on 
motor vehicles. The Commission considered 20,000 pounds 
to be a “carload quantity.” The Commission proclaimed 
that the legal effect of this Rule would be to render unlaw¬ 
ful under the Statute any price differential on account of 
purchases of tires and tubes in quantities in excess of 
20,000 pounds (Exhibit “E” to Complaint, Joint App. 18). 

On April 3, 1952, Wards filed its complaint against the 
Commission alleging the Quantity-Limit Rule to be illegal 
and invalid, and alleging the Rule threatened Wards with 
substantial and irreparable injury. By its complaint, ; 
Wards sought to have the Rule reviewed and set aside, 
and enforcement of the Rule enjoined, invoking the general 
equity powers of the court, the jurisdiction conferred by 
Section 10 of the Administrative Procedure Act (Act of r 
June 11, 1946, c. 324; 60 Stat. 243; 5 U.S.C. § 1009), and 
the authority granted by the Declaratory Judgment Act 
(28 U.S.C. § 2201). 

On a prior appeal, this Court held that Wards’ complaint 
stated a cause of action, and remanded the case for trial 
on the merits. B. F. Goodrich Company v. Federal Trade 



Commission, et al (1953), 93 App. D.C. 50, 208 F. (2d) 
829. The conrt there summarized certain allegations of 
Wards’ complaint, and the complaints of other “cost-plus” 
purchasers, by saying that these purchasers “perform some 
distribution functions—warehousing, advertising, credit, 
etc.—and bear some distribution costs otherwise borne by 
the manufacturers,” and that “compliance with the pro¬ 
posed Rule would destroy their ability to compete ^Hth 
other distributors who do not bear such costs.” 93 App. 
D.C. 50, 54. 

Since the prior appeal, Wards has made these allegations 
more specific by filing in opposition to appellants’ motion 
for summary judgment an Affidavit by John R. Sebastian, 
its tire division manager. The complete Affidavit is printed 
as an appendix to this brief (hereafter cited as “Sppp. 
App.”). 

The salient features of this Affidavit will be summarised 
in the argument. 


STATUTES, REGULATIONS AND RULES INVOLVED 

I 

Section 10(e) of the Administrative Procedure Act, Act of 
June 11,1946, c. 324, § 10, 60 Stat. 243, 5 U.S.C. § 1009(|e): 

“So far as necessary to decision and where presented 
the reviewing court shall decide all relevant questions 
of law, interpret constitutional and statutory provi¬ 
sions, and determine the meaning or applicability! of 
the terms of any agency action. It shall (A) conipel 
agency action unlawfully withheld or unreasonably 
delayed; and (B) hold unlawful and set aside agency 
action, findings, and conclusions found to be (1) arbi¬ 
trary, capricious, an abuse of discretion, or otherwise 
not in accordance with law; (2) contrary to constitu¬ 
tional right, power, privilege, or immunity; (3) in 
excess of statutory jurisdiction, authority, or limita¬ 
tions, or short of statutory right; (4) without observ¬ 
ance of procedure required by law; (5) unsupported 
by substantial evidence in any case subject to the 
requirements of sections 1006 and 1007 of this title or 
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otherwise reviewed on the record of any agency hear¬ 
ing provided by statute; or (6) unwarranted by the 
facts to the extent that the facts are subject to trial 
de novo by the reviewing court. In making the fore¬ 
going determinations the court shall review the whole 
record or such portions thereof as may be cited by any 
party, and due account shall be taken of the rule of 
prejudicial error.’’ 

SUMMARY OF ARGUMENT 

This argument is applicable only in the event the court 
does not affirm the judgment on the grounds argued in 
the Joint Brief for Appellees. If the judgment is reversed, 
Wards contends that the case should be remanded for trial 
on the issues of material fact presented by its complaint 
and affidavit. 

L Wards Has Alleged, and Is Prepared to Show at the Hear¬ 
ing, That the Quantity Limit Ride Is Based on Arbitrary 
Findings Contrary to the True Facts. 

In addition to the issues of fact common to all appellees, 
and presented in the Joint Brief, Wards’ complaint and 
the Sebastian affidavit (printed in the Supplemental Ap¬ 
pendix to this brief) present issues of fact particularly 
applicable to Wards. 

Wards purchases tires and tubes on a cost-plus 6 % 
basis at the factory, and sells them nationally under its 
private brand name. In so doing, it determines what types 
of tires shall be manufactured, creates the designs and 
specifications, establishes the sources, prepares and revises 
estimates of requirements, purchases moulds, schedules 
production, purchases all natural rubber used, supervises 
distribution, arranges for transportation from the factory, 
pays the cost of such transportation, supervises and pays 
for the advertising, supervises and pays for sales training, 
and supervises and pays for replacements and adjustments 
up to 2 V 2 % of total cost. None of these functions or costs 
are assumed by the purchasers of company-brand tires and 
tubes from the same manufacturers. 
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In 1947 Wards paid manufacturers for tires and tubes 
$42,275,304. In order to effectuate their distribution j it 
spent at least $6,002,349 additional for the above functions 
and costs which were included in the sale price of company- 
brand tires. 

The FTC based its findings and Quantity-Limit Rule on 
alleged differentials in cost of tires and tubes which failed 
to take into account the above functions and costs assumed 
by Wards, but included in the sale price of sales to others. 
Thereby the FTC made the following errors in its ultimate 

statutory findings: j 

i 

(1) The FTC found that Wards enjoyed a price differ¬ 
ential of 16% to 30.5%, which enabled it to resell tires at 
a price about the same as the smallest purchasers pay. 
Wards offers to prove that these statistics are demonstrably 
wrong, and that in fact Wards pays substantially the 
same prices as company-brand dealers pay for the sanjie 
goods and services. 

(2) The FTC found that the alleged differentials are in 
fact on account of quantity, even though they arise prin¬ 
cipally under cost-plus contracts. Wards offers to prove 
that any differentials are due to different methods of sale 
and delivery, including Wards’ assumption of some dis¬ 
tribution services and elimination of others. 

(3) The FTC found that the alleged differentials must 
inevitably and necessarily produce unjust discrimination 
and a trend toward monopoly. Wards offers to prove that 
no such discrimination or trend exists, and that the FTC ’s 
assumption to the contrary is based on false statistics afid 
disregard of the facts. 

IL Wards Is Entitled to a Formal Adversay Hearing in the 
Trial Court, Since It Was Denied Such a Hearing by the 
Federal Trade Commission. 

| 

Since numerous questions of fact exist, Wards is en¬ 
titled to a record hearing and a decision on the evidence. 


i 

i 
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Section 10(e) of the Administrative Procedure Act, 5 
U.S.C., Section 1009(e). 

This Court decided on the previous appeal in B. F. 
Goodrich Co. v. Federal Trade Commission (1953), 93 App. 
D.C. 50, 208 F. 2d 829, that Wards’ complaint alleging 
the FTC’s disregard of the facts concerning Wards’ pur¬ 
chases was legally sufficient, and entitled Wards to a 
hearing. The previous decision alone is sufficient to re¬ 
quire that Wards be granted a trial on the merits. 

If the question has not been disposed of on the previous 
appeal in this case, still controlling precedents require that 
it be decided in Wards’ favor. Any presumption that may 
exist in favor of the FTC’s action is rebuttable by evidence. 
Borden’s Farm Products Co. v. Baldwin (1934), 293 U.S. 
194, Continental Distilling Corp. v. Humphrey (1954), 95 
App. D.C. 104, 220 F. 2d 367. At some stage of the 
administrative and judicial process Wards is entitled to 
a hearing on the record. Jordan v. American Eagle Fire 
Ins. Co. (1948), 83 App. D.C. 192, 169 F. 2d 281. Since 
such a hearing was not granted to Wards by the FTC, 
it must be granted now by the district court. 

All of the cases cited by appellants on pages 52 to 55 
of their brief are distinguishable. 

The court should affirm the trial court’s judgment in 
favor of Wards and the other appellees. If it is unable 
to do so, then the case must be remanded for trial on the 
contested issues of fact. 

ARGUMENT 

INTRODUCTION 

Wards joins in asking that the trial court’s judgment be 
affirmed on the following grounds presented in the Joint 
Brief for Appellees: 

1. The FTC failed to make the required statutory finding 
that available purchasers in quantities greater than 20,000 
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pounds of tires and tubes ordered at one time for delivery 
at one time are so few as to render differentials on acdount 
of such greater quantities unjustly discriminatory or jpro- 
motive of monopoly. This was the primary ground 
adopted by the district court for setting aside the Com¬ 
mission’s order. 

2. The FTC failed to hold the type of hearing to which 
appellees were entitled under the Quantity Limit Proviso, 
the judicial precedents, the Administrative Procedure Act 
and the Due Process Clause of the Fifth Amendment to 
the Constitution of the United States. 

3. The FTC failed to distinguish method and quantity 
differentials, misinterpreted the “so few” provision,! and 
misconstrued the statutory meaning of “unjustly! dis¬ 
criminatory or promotive of monopoly,” and its order is 
therefore erroneous as a matter of law. 

i 

• 

The argument presented in Wards’ brief is applicable 
only in the event that the court does not affirm the judg¬ 
ment on some one or more of the foregoing grounds. In 
that event, Wards’ brief will argue that the court should 
remand the case for trial to determine whether the FTC’s 
findings are, as alleged, arbitrary and contrary to! the 
true facts. 

I. 

WARDS HAS ALLEGED, AMD IS PREPARED TO SHOW AT THE 
HEARING. THAT THE QUANTITY LIMIT RULE IS BASED ON 
ARBITRARY FINDINGS CONTRARY TO THE TRUE FACTS. 

j 

Under this point we shall consider whether, in the! lan¬ 
guage of Rule 56(c) of the Federal Rules of Civil Pro¬ 
cedure, the pleadings and affidavits on file show that there 
is any “genuine issue as to any material fact.” If, as 
we believe, many such issues exist, there will remain for 
consideration under the next point the extent of Wards’ 
right to an evidentiary hearing on such issues. 

In determining the ultimate question of what issues are 
material, this Court will be obliged to consider the ikind 
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of proof necessary to satisfy the statutory requirements 
for the issuance of a Quantity Limit Rule. Briefly stated, 
these requirements are as follows: 

(1) That available purchasers of large quantities of the 
commodity in question are few. The issues of fact and 
law arising under this requirement are fully treated in 
the Joint Brief and will not be elaborated here. 

(2) That differentials in purchase price exist between 
the “few” purchasers of large quantities and the pur¬ 
chasers of lesser quantities. This involves inquiry into 
what constitutes a differential in price where widely dif¬ 
ferent services and commodities are purchased by the large 
cost-plus purchaser of a private brand at the factory gate, 
such as Wards, as compared with the small purchaser of 
a nationally advertised brand delivered at the point of 
retail sale. 

(3) That, if such differentials exist, they are on account 
of quantity and not on account of differing methods of 
sale or delivery. This involves inquiry into the factual 
distinction between differentials on account of quantity 
and differentials on account of methods of sale or delivery; 
what constitutes a differential in price where purchases of 
different goods and services are made under different 
circumstances; and what is the causal relationship, if any, 
between the different quantities purchased and the differ¬ 
ence in price. 

(4) That, if such differentials exist, and if they are 
found to be on account of quantity, they are unjustly dis¬ 
criminatory or promotive of monopoly in commerce. These 
questions involve a consideration of past trends in the 
industry and a projection of future trends, so as to deter¬ 
mine whether unjust discrimination actually exists, and 
whether monopoly will probably be promoted thereby. 
These questions are in part common to all of the appellees, 
and are treated here as well as in the Joint Brief. 
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Many controverted issues of fact are presented as to 
the foregoing requirements. It would unduly extendi this 
brief to discuss them all. We shall therefore confine our 
discussion to some of the issues under the second, third 
and fourth requirements, in their application to Wards’ 
situation in the tire industry. In so doing, howeveif, we 
do not wish to be understood as in any way waiving the 
numerous other issues of fact raised by our complaint, on 
which we are prepared to offer evidence at the trial. | 

A. Wards Pays Substantially the Same Price as the Company 
Brand Dealers for Equivalent Goods and Services, j 

Basic to the Commission’s findings on the second re¬ 
quirement, that differentials in price exist, is a gross error 
of fact. That error consists in the assumption that Wards, 
as one of the country’s two largest purchasers of passenger 
tires and tubes, enjoys a price differential of 16% to 30.5% 
over company brand dealers (Statement of Basis j and 
Purpose, Joint App. 22). From this assertion the (bom- 
mission jumps to the conclusion that Wards 4 4 can profitably 
resell tires at a price about the same as the smallest pur¬ 
chasers pay for them” (Joint App. 24). This finding 
is arbitrary and contrary to the facts. For 
goods and services Wards pays substantially 
price as the company brand dealers purchasing from its 
sources of supply. It cannot resell at the same priqe as 
the smallest purchasers pay, or anywhere near that price. 

Wards’ major supplier of tubes and tires is the United 
States Rubber Company, which furnishes over 75% of 
Wards’ requirements (Supp. App. 32). In view of j this 
fact, and the further fact that Wards’ arrangements with 
its other sources are substantially the same, the detailed 
discusison which follows will be limited to the United 
States Rubber contract. 

Wards’ complaint alleges that the price differencials 
between it and smaller purchasers are due to differences 


equivalent 
the same 
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in methods of purchase. Thus Paragraph 22 of the com¬ 
plaint charges that in fact the differentials between Wards’ 
costs nnder its cost-pins contracts and the costs of others 
nnder other forms of contract are based only on dne 
allowance for differentials in the cost of mannfactnre, sale 
or delivery resulting from different methods, such as that 
Wards under its cost-plus contracts guarantees a profit 
to the manufacturer, assumes the cost of advertising, 
assumes the risk of fluctuations in commodity price, as¬ 
sumes the cost of dies, and furnishes the manufacturer a 
guaranteed annual market (Joint App. 56, 192-93). De¬ 
fendants’ answer admits “some” of such differences, and 
denies others, without specifying which are admitted and 
which denied (Ans. Par. 22). 

The Commission chose to ignore these differences and 
assume that the services which Wards purchased were the 
same as the services purchased by the company brand 
dealers. This error of the Commission was pointed out 
by Commissioner Mason in his minority findings. Thus he 
says (Joint App. 46): 

“Prices paid by dealers at their own places of business, 
which include transportation charges, have been com¬ 
pared with prices paid by mass distributors at the 
factory door, which do not include transportation 
charges. No adjustment has been made for the fact 
that some mass distributors own the rubber from which 
their tires are made or the moulds in which the manu¬ 
facture takes place, or waive the right enjoyed by the 
dealer to return defective tires.” 

He further says (Joint App. 46-47): 

“There was also uncontradicted testimony that mass 
distributors incur extra expenses for shipment, storage, 
assumption of risks of variation in quality, investment 
in materials and equipment, and various other items. 
There was also uncontradicted testimony at the hearing 
that mail order houses sell tires to the consumer more 
cheaply where they do not mount tires on wheels or 
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give trade-in allowances for old tires. The majority 
have attempted no adjustment of their figures to teke 
account of such considerations.’’ 

i 

All of the foregoing facts were presented to the Com¬ 
mission, which chose to ignore them. In the notice of 
Proposed Buie Making (Complaint, Exhibit B) the Com¬ 
mission proposed a carload of 20,000 pounds as the quantity- 
limit, based on the erroneous statistical findings discussed 
in this brief. Although the wholly unreliable nature of 
these statistics was pointed out by the parties, the rule 
which ultimately emerged was the same old carload of 
20,000 pounds based on the same old erroneous statistics 
(Statement of Basis and Purpose, Joint App. 20). |The 
Commission did not learn anything during the proceeding, 
and did not wish to learn anything. It preferred to jrely 
on its inscrutable and irrational expertise. 

Some of the more important evidence thus ignored by 
the Commission, which Wards is prepared to present td the 
trial court is set forth in the affidavit of John R. Sebastian, 
Wards’ tire division manager, which was submitted in 
opposition to the motion for summary judgment, and is 
printed in the Supplemental Appendix to this briefj A 
summary of the facts stated in the affidavit is as follows: 

j 

Wards’ arrangements with U. S. Rubber provide; for 
purchase of tires and tubes at cost, plus a guaranteed net 
profit of 6% of cost. U. S. Rubber may sustain a loss on its 
sales to company brand purchasers, ibut its net profit on 
sales to Wards can never fall below 6% (Supp. App. |32). 
In addition, many of the manufacturing and all of the 
distributing functions normally assumed by U. S. Rubber 
for its company brand dealers are assumed by Wards in 
the distrubution of its private brand tires, “Riverside.” 
Thus Wards has a tire division buying organization, wihich 
determines what type of tires shall be manufactured, 
creates the designs and specifications, establishes! the 
sources, prepares and revises estimates of requirements, 


i 
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purchases moulds, schedules production, purchases all nat¬ 
ural rubber used, supervises distribution, arranges for 
transportation from the factory or factory warehouse to 
Wards’ branches, supervises the advertising, supervises 
sales training and sales helps and supervises replacement 
and adjustments (Supp. App. 33). A detailed description 
of each of these functions is set forth in the Sebastian 
affidavit. It will suffice to say here that in the year 1947, 
which was the basic year used by the Commission, Wards 
paid to its manufacturers for tires and tubes the total sum 
of $42,275,304, and in order to effectuate their distribution 
expended at least $6,002,349 additional for the performance 
of functions which were assumed by Wards’ sources and 
included in the retail price to company brand dealers 
(Supp. App. 39). In addition to the expenses included 
in the above sum, Wards assumed other substantial ex¬ 
penses not susceptible of exact statement in dollars at 
this time, but which were assumed by Wards’ sources in 
the case of sales to others, including loss of use of Wards’ 
money invested in rubber commitments, risk of price fluc¬ 
tuations in natural rubber purchased by Wards, and risk 
of overproduction and obsolescence of Wards’ private 
brand tires (Supp. App. 40). The affidavit concludes 
that if the goods sold and services performed by U. S. 
Rubber for its company brand dealers were established on 
a basis comparable to the goods sold and services per¬ 
formed by U. S. Rubber for Wards, the price of tires and 
tubes of like grade and quality to the company brand 
dealers and to Wards would be substantially the same 
(Supp. App. 40). 

Notwithstanding this detailed and uncontradicted offer 
of proof, appellants’ brief blandly assumes that the undis¬ 
puted facts are to the contrary. Thus appellants say: 
4 ‘In the tire industry the 63 largest purchasers receive 
differentials ranging from 26% to 30.5%,” (Appellants’ 
Br. 35). Appellants devote a whole section in their brief 
to an argument seeking to establish that the Commission’s 
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statistics are accurate and its statistical methods reliable 
(Appellants’ Br. 47-52), but nowhere in this section do 
they undertake to discuss the Commission’s erroneous 
figures on differentials. Finally, appellants assert jthat 
the Commission’s order “would merely tend to equalize 
to some extent the buying positions of purchaser^ of 
tires and tubes” (Appellants’ Br. 55), a statement which 
flies in the face of the detailed evidence set forth in! the 
Sebastian affidavit. Appellants do not deign to argue! the 
facts because any such argument would expose the many 
controverted fact issues in the case. They simply attempt 
to establish by bold assertion what cannot be established 
by proof. 

i 

Appellants thus seek to compare Wards’ position to that 
of the company brand dealers on the basis of reasoning 
which is fundamentally as follows: 

Since Wards purchases tires for a lower price than jthe 
smaller dealers, it must necessarily be able to resell at a 
correspondingly lower price. Stated another way, appel¬ 
lants assume that Wards’ and other dealers’ unit distri¬ 
bution costs are the same. Thus the Commission’s State¬ 
ment of Basis and Purpose assumes, without stating it, 
that the alleged 16% to 30.5% differentials enjoyed! by 
Wards in the purchase of passenger tires can be trans¬ 
ferred intact to the sale of such tires, and that Wards ban 
therefore “profitably resell tires at a price about the shme 
as the smallest purchasers pay for them” (Joint App. 24). 
This statement is false, for the reasons previously pointed 
out. 

I 

The Commission’s reasoning is a particulary vicipus 
example of the post hoc ergo propter hoc fallacy. Any 
saving that Wards may make in the cost of tires delivered 
to the consumer is not due to lower prices paid to the 
manufacturer—because Wards’ prices are substantially the 
same as those paid by other purchasers for equivalent 
goods and services—but is and must be due to economies 


I 


I 
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in distribution, to elimination of some of the distribution 
services performed by or for others, or to a lower margin 
of profit. 

Wards has throughout these proceedings alleged and 
offered to prove that the Commission’s finding, that 16% 
to 30.5% differentials exist between the cost of Wards’ tires 
and tubes and the cost of similar tires and tubes to the 
so-called independant dealers, is arbitrary and contrary 
to the demonstrable facts. Wards should be permitted 
to make such proof. 

B. The Purchase Price Differentials Between Wards and the 
Company Brand Dealers Are Due to Differences in the 
Services Purchased and Not to Differences in Quantity. 

Wards believes that the evidence which it will present 
will show that, on a comparable basis, Wards pays the 
same for tires and tubes as the company brand pur¬ 
chasers from U. S. Rubber. If Wards is right in this con¬ 
tention, it will destroy the entire statistical basis for the 
Commission’s conclusions. But even if Wards is wrong, 
and a price differential does exist, Wards expects to show 
that this price differential arises from different methods 
of sale and delivery and not from differences in quantity. 

The Commission’s finding on the third requirement 
mentioned above, that the alleged price differential en¬ 
joyed by Wards is on account of the quantity of tires 
purchased, is likewise based on a gross error of fact. 
In its Statement of Basis and Purpose the Commission 
sets forth its conclusion on this point as follows (Joint 
App. 22): 

“The Commission finds that the differentials on the 
greater quantities are in fact on account of quantity 
although • • * they are not expressly stated to the on 
account of quantity but arise principally in connection 
with negotiated cost-plus contracts * * 
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The Commission disdains any reasoned argument in 
support of this conclusion. With one stroke it seeks to 
eliminate the whole category of method differentials pro¬ 
vided in the statute, when it concludes, (Joint App. 24) 
that 

i 

i 

“ differentials under other methods or arrangements 
however designated or justified are on account of 
quantity when greater quantities result.’’ 

I 

These statements are arbitrary and untrue. The fapt is 
that Wards has assumed a portion of the manufacturing 
cost and the entire sale and delivery functions in Con¬ 
nection with the distribution of its tires, and this difference 
in method fully explains the price differential in Wards’ 
favor. 

| 

We have pointed out above that Wards purchases from 
U. S. Rubber on a cost-plus basis, delivered at the fac¬ 
tory or factory warehouse. The facts concerning Tjj. S. 
Rubber’s relations with the distributors of its company 
brand products are set forth in Paragraph 37 (c)| of 
the affidavit of Warren W. Leigh in opposition to! the 
motion for summary judgment (Joint App. 169). Since 
1936 U. S. Rubber has had a “mutual plan,” pursuant to 
which, by agreement with its distributors, it contracts to 
charge them a price which differs from that charged its 
cost-plus purchasers only by the actual cost of perform¬ 
ing the sale and distribution functions it performs for these 
accounts but not for its cost-plus purchasers (Joint App. 
193). At the end of each year U. S. Rubber reviews its 
cost of sales to its distributors, then adjusts its pricey, if 
necessary, so that tires are sold by it to distributor^ at 
prices equal to those charged the cost-plus purchasers, plus 
the cost to U.S. Rubber of selling and distributing to its 
distributors (Joint App. 193), 

i 

_ • 1 

In effect, therefore, U. S. Rubber under its “mutual 

plow,” sells to all its distributors on a cost-plus basis. The 

i 


I 

i 
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reason that the prices charged the distributors are higher 
than the prices charged Wards is solely because the prices 
to the distributors include the design of tires, the manu¬ 
facturing estimates, the cost of the moulds, the scheduling 
of production, the purchasing of the natural rubber, all the 
costs of distribution from the factory or factory ware¬ 
house, the cost of transportation from the factory or 
factory warehouse, advertising, sales training and sales 
helps, replacements and adjustments, risk of obsolescence, 
and similar expenses. All of these costs are assumed by 
Wards in the case of its own tires, and are responsible for 
the alleged 16% to 30.5% differentials. 

Again, the appellants’ brief blandly assumes the con¬ 
trary, for the purpose of avoiding a discussion of the \ 
issues of fact. Thus appellants say: 

“The statistics set forth in the Commission’s State¬ 
ment show a high degree of correlation between the 
volumes purchased and the differentials granted.” 
(Appellants’ Br. 37). 

The statistics might show this if they were true, but they 
are false, as Wards is prepared to show. An even bolder 
statement appears on the following page where appellants 
say: 

“Statistics set forth in the Commission’s Statement 
show that they [discounts to cost-plus purchasers] vary 
directly with volume. ’ ’ (Appellants ’ Br. 38). 

The statistics are made to vary directly with volume only 
by ignoring the facts pointed out above. Lower on that 
same page appellants appear to contend that the case of 
Goodyear Tire and Rubber Company v. Federal Trade 
Commission (1939), 101 F. 2d 620, cert. den. 308 U.S. 557, 
establishes “that purchases made under cost-plus agree¬ 
ments are on account of quantity,” and thus desires to 
Wards and other appellees the right to prove the contrary. 
The same arbitrary assumption appears on page 40 of 
appellants’ brief. 
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The Commission’s unspoken assumption that there is no 
significant difference between the method of sale and de¬ 
livery followed in the sales to Wards, as compared to sales 
to company brand purchasers, is basic to its conclusion 
that it is dealing with a quantity differential and not a 
method differential. But this assumption is wholly false. 
Wards is prepared to show that, at every stage of the;sale 
and distribution process, it performs for itself services 
normally performed by the manufacturer, and performs 
them in cm altogether different way. To take just J one 
example, the company-brand dealers’ sales are sustained 
by the manufacturer’s national advertising campaign, 
whereas Wards’ sales are promoted by local advertising 
and the pulling power of a diversified line of other mer¬ 
chandise (Leigh affidavit, Pars. 17(a) and 22(d), Joint 
App. 177-78; Sebastian affidavit, Par. 4, Supp. App. 131). 
Many other examples might be cited. Wards is entitled 
to make this proof in the district court. 

C. The Purchase Price Differentials Between Wards and the 
Company Brand Dealers Are Not Discriminatory and 
Have Not Promoted Monopoly. 

We have pointed out above that the Commission could 
not have reached the conclusion it did on the alleged! dif¬ 
ferentials in purchase price and their relation to quantity 
purchased without persisting in its erroneous statistics 
and intentional disregard of the facts pertaining to Wards’ 
cost-plus arrangements with its sources for tires j and 
tubes. 

These arbitrary and erroneous findings are also basic to 
the Commission’s findings on the fourth requirement, ithat 
the alleged differentials are unjustly discriminatory and 
promotive of monopoly. The Commission concludes that 
the alleged differentials “must, inevitably , have a tendency 
to destroy the business of the many smaller purchasers; 
and they are, therefore, necessarily rendered unjustly dis¬ 
criminatory within the meaning of the statute by the jfew- 


ness of the purchasers to whom they are available.” 
(Statement of Basis and Purpose, Joint App. 24) (Em¬ 
phasis added). Thus it appears that the Commission’s find¬ 
ing of the statutory requirement of unjust discrimination 
is squarely based upon the non-existent 16% to 30.5% dif¬ 
ferentials in cost. If the error were eliminated the find¬ 
ing would necessarily go with it. 

The further finding on the fourth requirement, that the 
differentials are promotive of monopoly, also rests on the 
same erroneous premise. Thus the Commission says 
(Statement of Basis and Purpose, Joint App. 24-25): 

‘ 1 Moreover, available purchasers in greater quantities 
are so few as to render differentials on such quantities 
promotive of monopoly in them. What has happened, 
and is in the process of happening, confirms what was 
not merely probable but almost inevitable in 1926 when 
there first appeared differentials substantially of the 
same kind and amount as are novo available to a few 
purchasers in greater quantities, namely an unmistak¬ 
able trend of the smaller purchasers towards extinc¬ 
tion and of the larger toward monopoly.” (Emphasis 
added). 

It thus appears that the Commission’s finding of the tend¬ 
ency toward monopoly is based upon (a) the alleged few¬ 
ness of available purchasers in the largest volume bracket, 
and (b) the alleged cost differential obtained by such 
few purchasers. The finding of the trend toward monopoly 
must therefore fall with a demonstration of the non-exist¬ 
ence of the alleged cost differential. In addition, the Com¬ 
mission errs as a matter of law and fact when it finds that 
available purchasers in “greater quantities” are “few” 
within the meaning of the statute, but this point is common 
to the situations of all the appellees in these cases, and 
is fully covered in the Joint Brief. 

In conclusion, therefore, we submit that Wards can 
produce at a trial on the merits evidence to show the 
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arbitrary character of the Commission’s findings of fact. 
Included will be evidence tending to show the following*: 

1. That Wards does not in fact enjoy the alleged cost 
differentials over company brand dealers, but pays sub¬ 
stantially the same prices for its tires and tubes, if the 
services performed be equated. 

2. That even the alleged price differentials, which are 
not in fact cost differentials, are due, not to the quantity 
purchased, but to different methods of sale and distribu¬ 
tion. 

j 

3. That Wards cannot “ profitably resell tires at a price 
about the same as the smallest purchasers pay for them,” 
as the Commission has found. 

4. That the differences in methods of sale and distribu¬ 
tion to Wards and company brand distributors are hot 
promotive of monopoly; and that in fact no tendency] to 
monopoly exists. 


WARDS IS ENTITLED TO A FORMAL ADVERSARY HEARIN 
THE TRIAL COURT, SINCE IT WAS DENIED SUCH A HI 
ING BY THE FEDERAL TRADE COMMISSION. 


[NG IN 
HEAR- 


We have shown under the preceding point that numerous 
complex questions of fact are raised by the present record. 
Under the present point we shall show that Wards is jen- 
titled to a trial on these questions in the court below, and 
to a decision of that court on the evidence. 

Until we read appellants’ brief we had assumed tjiat 
Wards’ right to such a trial had been established by the 
decision on the former appeal in this case, B. F. Goodrich, 
Co . v. Federal Trade Commission (1953), 93 App. D.C. |50, 
208 F. 2d 829. However, appellants seek to raise the ques¬ 
tion anew. 

In the opinion on the prior appeal this Court said that 
it had before it “the questions of jurisdiction and of the 
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sufficiency of the complaints.” 93 App. D.C. 50, 56. The 
Court held the complaints, including Wards’ complaint, 
sufficient. In so doing it summarized certain allegations of 
Wards’ complaint, and the complaints of other “cost- 
plus” purchasers, by saying that these purchasers “per¬ 
form some distribution functions—warehousing, advertis¬ 
ing, credit, etc.—and bear some distribution costs other¬ 
wise borne by the manufacturers,” and that “compliance 
with the proposed Rule would destroy their ability to 
compete with other distributors who do not bear such 
costs.” 93 App. D.C. 50, 54. As we see it, the Court there¬ 
by held that the summarized allegations, among others, 
stated a cause of action on which Wards and the other 
appellees were entitled to a hearing. 

Since the prior appeal, the complaints have been made 
more specific and their charges more factual by the Leigh 
and Sebastian affidavits submitted in opposition to appel¬ 
lants’ motion for summary judgment. The Sebastian af¬ 
fidavit has been summarized under the preceding point 
These affidavits make allegations which, if proved, would 
show that the facts on which the Commission’s jurisdic¬ 
tion depends do not exist. Specifically, the Sebastian af¬ 
fidavit shows in detail what distribution functions Wards 
performs and why compliance with the proposed Rule 
would destroy its ability to compete with other distributors 
who do not bear such costs. 

In the light of these allegations the Court said on the 
prior appeal that the theoretical right to defend against 
later charges of violating the Rule is “unrealistic.” 93 
App. D.C. 50, 55. Nevertheless, appellants continue to 
argue the same contentions. Thus they say, (Appellants’ 
Br. 41): 

“A person giving or receiving such an allowance or 
discount is still free, in an adversary proceeding en¬ 
forcing the quantity-limit rule, to defend and justify 
that part of the differential that may be granted for 





services rendered or facilities furnished, or that may 
be cost-justified on account of method.” 

I 

But appellants expose the unrealistic and even hypocritical 
nature of this argument by saying on the following tage 
of their brief (Appellants’ Br. 42): 

“In this connection, the legislative history of I the 
quantity-limit proviso indicates that it was intended 
to be applied to cost-plus purchasers of tires.” 

Thus it appears that the defense which appellants say on 
page 41 of their brief will still be open in a later enforce¬ 
ment proceeding has already been foreclosed by the Argu¬ 
ment on page 42 of their brief that from the beginning the 
quantity limit proviso was intended to be applied to cost- 
plus purchasers of tires. In the mind of the Commission, 
this question has already been foreclosed, because, a^ the 
Commission pointed out in its statement of Basis and Pur¬ 
pose, in its opinion there is “no basis for any contention 
that the greater differentials under cost-plus contracts in 
this proceeding are not on account of quantity,” (Joint 
App. 23). 

i 

i 

The only authority Wards needs for its right to a [trial 
in the district court is the decision of this court ofi the 
prior appeal in this case. Nevertheless, that decision jean, 
if necessary, be sustained by abundant precedent. 

Wards’ right to a formal hearing on the record, either 
before the Commission or the District Court, is sustained 
by the provisions of Section 10(e) of the Administrative 
Procedure Act (5 U.S.C. Section 1009(e)). That section 
requires the reviewing court to hold unlawful and set aside 
agency action 

“(5) unsupported by substantial evidence in any case 
subject to the requirements of sections 1006 and [1007 
of this title or otherwise reviewed on the record of 
an agency hearing provided by statute; or (6) unwar¬ 
ranted by the facts to the extent that the faetd are 
subject to trial de novo by the reviewing court.” j 
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The requirements quoted were made explicitly applicable 
to the present situation in the Report of the House Judi¬ 
ciary Committee with respect to these subsections: 

“Where a rule or order is not required by statute 
to be made after opportunity for agency hearing and 
to be reviewed solely upon the record thereof, the 
facts pertinent to any relevant question of law must 
be tried and determined de novo by the reviewing 
court respecting either the validity or application of 
such rule or order—because facts necessary to the de¬ 
termination of any relevant question of law must he 
determined of record somewhere and, if Congress has 
not provided that an agency shall do so, then the rec¬ 
ord must be made in court.” 

Administrative Procedure Act, Legislative History, 
Sen. Doc. 248, pp. 279-280. (Emphasis added) 

Since the Commission has denied Wards a record hear¬ 
ing, a trial de novo must be granted in the District Court. 
The question for decision then becomes the following: Is 
a summary judgment hearing cm adequate trial de nova 
under the facts of the present case? 

Rule 56(c) of the Federal Rules of Civil Procedure per¬ 
mits summary judgment only where no issue as to any 
material fact exists. Since issues of fact do exist in this 
case, the appellants have been compelled to contend that 
the Commission must be sustained if any reasonable theory 
can be conceived which would support its findings, regard¬ 
less of the true facts (Appellants’ Br. 31 to 52). 

No court has held, under facts comparable to those in 
the instant case, that an agency is entitled to a conclusive 
presumption in its favor, provided only that findings based 
on secret data are internally self-consistent and plausible. 
On the contrary, the true rule is that there is no presump¬ 
tion whatever in favor of the agency’s findings unless facts 
exist which bring its regulation within the scope of au¬ 
thority legally delegated, Pacific States Box <& Basket Co. 
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v. White (1935), 296 U.S. 176. As Mr. Justice Burton said 
in Joint Anti-Fascist Refugee Committee v. McGrath 
(1951), 341 U.S. 123 at p. 136: 

“Where an act of an official plainly falls outside of 
the scope of his authority, he does not make that act 
legal by doing it and then invoking the doctrine pf 
administrative construction to cover it.” 

| 

i 

In the present case Wards claims, and proposes to estab¬ 
lish by proof, that the facts which would authorize the 
Commission to act do not exist. 


Even when facts exist authorizing the agency to act, the 
presumption in favor of the validity of its action remains 
a rebuttable presumption.' It goes to the weight to be Ac¬ 
corded the agency’s findings, not to the right of an Ag¬ 
grieved party to introduce evidence. 

In Borden’s Farm Prod/ucts Co., Inc. v. Baldwin (1934), 
293 U.S. 194, this principle was applied to legislative 
action, which certainly enjoys a stronger presumption 
than action by an executive agency. In that case the ques¬ 
tion presented was whether a provision of the New York 
milk control law establishing a one cent differential |in 
favor of dealers not having a well-advertised trade name 
was valid. Borden argued that there had not been at any 
time customary differences in price between these tVo 
classes of dealers, and that the attempt of the legislature 
to impose such a differential was arbitrary. The Supreme 
Court upheld the sufficiency of Borden’s complaint against 
a motion to dismiss, including affidavits filed on both sides, 
in language peculiarly appropriate to the motion for sum¬ 
mary judgment in the present case (293 U.S. at p. 20§): 

i 

“For the present purpose, it is sufficient to say that 
these arguments are addressed to particular trade con¬ 
ditions in the city of New York, which largely lie out¬ 
side the range of judicial notice. Counsel refer! to 
the affidavits submitted on the motion for injunction. 
And we are asked to extract from various tables and 


i 
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statements in the reports of the legislative committee, 
which were not addressed to the fixing of the differ¬ 
ential here in question, sufficient data upon which to 
predicate a judgment. But, the case is not before us 
upon evidence, or upon determinations of fact based 
on evidence, as the complaint was dismissed solely in 
the view that it failed to state a cause of action and 
the motion for injunction accordingly fell without find¬ 
ings being made. As we have said, we may read the 
complaint in the light of facts of which we may take 
judicial notice, but if, so read it may be regarded as 
sufficient, the decision of this appeal should not turn 
on other facts which are the proper subject of evi¬ 
dence and of determinations of fact by the trial court. 

“Respondents invoke the presumption which attaches 
to the legislative action . But that is a presumption of 
fact of the existence of factual conditions supporting 
the legislation. As such it is a rebuttable presumption 
(Emphasis added) 

So in the present case we are dealing with the “parti¬ 
cular trade conditions” in the rubber industry, which as 
the court said, “largely lie outside the range of judicial 
notice.” There, as here, the court was asked to extract 
from official documents sufficient data upon which to pre¬ 
dicate a judgment. But the court refused to do so, say¬ 
ing that “the decision of this appeal should not turn on 
other facts which are the proper subject of evidence and 
of determinations of fact by the trial court.” 

Although the Supreme Court ultimately sustained the 
legislation in 297 U.S. 251, the Court took occasion to 
reiterate its opinion that it could not take judicial notice 
of local trade conditions and that “the constitutionality 
of the challenged provision should be determined in the 
light of evidence upon the matters as to which the parties 
were in disagreement.” 297 U.S. 251, 258. 

This Court has recently had occasion to apply the same 
principle to agency action in Continental Distilling Cor¬ 
poration v. Humphrey (1954), 95 App. D.C. 104, 220 F. 2d 
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367. There Continental complained of regulations which 
compelled it to disclose on the label its nse of re-used cb- 
operage in the aging of whiskey, when such disclosure was 
not required from the makers of other types of whiskey. 
Referring to this requirement, the court said, 95 App. D.C. 
at p. 109: | 

“There well may be justifiable reasons for this. But 
they are neither matters of which we can take judi¬ 
cial notice nor of common knowledge so far as we are 
cognizant.” 

The Court therefore held Continental entitled to a trial on 
the merits. 

The stage of the administrative and judicial process at 
which the hearing is granted to an objecting party is not 
of controlling importance, but a hearing at some stage is 
essential. This principle has nowhere been better ex¬ 
pressed than by this Court in the two Jordan cases. 

In Jordan v. American Eagle Fire Ins. Co. (1948), 83 
App. D.C. 192, 169 F. 2d 281, numerous insurance com¬ 
panies sued to enjoin an order of the district superintend¬ 
ent of insurance fixing rates. The superintendent had 
granted an oral hearing at which the companies were per¬ 
mitted to bring in witnesses and to argue, but he con¬ 
tended that the hearing was a matter of grace and refused 
to explain his rate order or to produce any evidence in 
support of it. The Court pointed out that the statute re¬ 
quired only an investigation, not a hearing, and on that 
basis distinguished the statutes from those which con¬ 
tained requirements for hearings. The Court said that 
it was clear that the superintendent’s hearing was nqt 
a valid quasi-judicial hearing because it was not adversary, 
and neither the bases nor the processes of the superin¬ 
tendent’s order were explored. The Court nevertheless 
approved the type of procedure adopted by the superin¬ 
tendent as justified by the statute. It held, however, that 
a necessary corollary of this informality on the administra- 
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tive level was the obligation on the reviewing court to 
give a full hearing under these circumstances, saying, 83 
App. D.<C. 192 at p. 200: 

“It is also established that where the requisite due 
process hearing is not included in the legislative or 
administrative process, it may be adequately supplied 
by a judicial proceeding in which new evidence may be 
supplied and full opportunity afforded for exploration 
of the bases of the disputed order.” 

The court therefore remanded the case to the district court 
with directions to hold a full hearing de novo in which the 
court would determine the validity of the order in all re¬ 
spects in which it was contested. 

That the foregoing principle is not restricted to rate 
cases is apparent from the subsequent decision in Columbia 
Auto Lorn v. Jordan (1952), 90 App. D.C. 222, 196 F. 2d 
568. In that case the district superintendent of insurance 
refused to renew an insurance broker’s license. The 
broker brought suit and a trial de novo was held, result¬ 
ing in a judgment in favor of the superintendent The 
broker appealed. The court cited with approval its pre¬ 
vious decision in Jordan v. American Eagle Fire Insurance 
Company to the effect that the superintendent need not 
hold a formal hearing, but that such hearing might be 
supplied in a judicial proceeding. The court then approved 
the hearing held by the district court and affirmed its con¬ 
clusions. 

The net effect of the foregoing authorities is that when 
a statute or administrative order it attacked as arbitrary, 
the party suffering legal wrong is entitled to a hearing at 
which he can show by evidence introduced before the tri¬ 
bunal the facts surrounding the particular industry which 
justify his attacks; that a hearing on affidavits is not an 
adequate or lawful substitute for evidence produced in 
open court; and that if a record hearing is not afforded 
by the administrative tribunal, it must be granted by the 
court on review. 
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There is nothing in the cases cited by appellants on pages 
52 to 55 of their brief which in any way indicates the con¬ 
trary. All of the cases cited recognize the right toj a 
hearing on the record, either before the agency or the 
court, in cases where legal rights may be infringed. 

In two of the cases cited by appellants extensive hear¬ 
ings were held before the agency, including the testimony 
of witnesses, at which the affected parties could present 
all the evidence they desired. This was true in Federal 
Trade Commission v. Morton Salt Company (1948), '3>34 
U.S. 37, (Appellants’ Br. 53) where extensive hearings 
were held and the testimony of witnesses taken. It \tfas 
also true in American Trucking Associations v. U. S. 
(1953), 344 U.S. 298 (Appellants’ Br. 55) where the Inter¬ 
state Commerce Commission examiner heard some 80 wit¬ 
nesses before issuing the proposed rules in question, and 
the court pointed out that the carriers had an opportunity 
to introduce before the Commission the very evidence which 
they sought to introduce before the Court. 

In the case of Gray v. Powell (1941), 314 U.S. 402 
(Appellants’ Br. 54) the court said there was “no dispute 
as to the evidentiary facts.” 314 U.S. 402, 412. The 
question of whether the petitioning railroad was a “pro¬ 
ducer” was of course solely a question of law under thdse 
circumstances. Appellants to the contrary notwithstanding, 
the present is not a case in which there is no dispute as to 
the facts. 

! 

There is of course no right to a hearing on the record 
where legal rights are not infringed. This was the caise 
in Norwegian Nitrogen Products Co. v. U. S. (1933), 288 
U.S. 294 (Appellants’ Br. 55) where, as appellants point 
out, it was held that no one has a legal right to an existing 
rate of duty. It was of course further held in that caise 
that petitioner was not entitled to know all of the data qn 
which the Tariff Commission acted because the Commis¬ 
sion merely had the power to recommend to the president, 
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who had the final power to fix the rates, a situation which, 
as Mr. Justice Cardozo pointed out, differs materially 
from “a hearing before a body with power to ordain.’’ 
288 XJ.S. 294, 318. 

The only point decided in the case of Scripps-Howard 
Radio v. Federal Communications Commission (1942), 316 
U.S. 4 (Appellants’ Br. 52), was that this Court had the 
power to stay an order of the Communications Commission 
pending an appeal. It is true that in the course of its 
opinion the Supreme Court inserted the remark quoted by 
appellants but this dictum must be read in context, and 
as limited by the case of Columbia Broadcasting System 
v. TJ. S. (1942), 316 U.S. 407, which was decided at the 
same term of court. As this Court decided on the previous 
appeal, the present case is much more analogous to the 
Columbia Broadcasting case, where a record hearing was 
held to be a matter of right. 

Wards therefore submits that under the previous deci¬ 
sion in this case, as well as under the controlling prece¬ 
dents, it is entitled to a trial in the district court on the 
issues of fact remaining for decision. 

CONCLUSION 

Wards therefore respectfully submits: 

1. That the judgment of the District Court must be 
affirmed on some one or more of the grounds for affirmance 
argued in the Joint Brief for Appellees and summarized 
in the introduction to the Argument in this brief. 

2. In the alternative, in the event that the court is 
unable to affirm the judgment, then the case must be 
remanded to the District Court with directions to hold a 
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full hearing on the many issues of fact raised by the 
pleadings and the affidavits in this case. 

Respectfully submitted, 

| 

Charles J. Barnhill, 

David L. Dickson, 

619 West Chicago Avenue^ 
Chicago 7, Illinois. 

Robert L. Wright, 

Wyatt Building, 

Washington 5, D. C. 
Attorneys for Montgomery Warty & 
Co., Incorporated, Appellee, j 
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SUPPLEMENTAL APPENDIX 

IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 1476-’52 
Montgomery Ward & Co., Incorporated, Plaintiff, 

v. 

Federal Trade Commission, Et Al., Defendants. 

Affidavit of John R. Sebastian in Opposition to Motion of 
Certain Defendants for Summary Judgment 

State of Illinois ) 

County of Cook ) 

John R. Sebastian, being first duly sworn, deposes and 
says: 

1. I am employed by Montgomery Ward & Co., Incor¬ 
porated (hereinafter referred to as “Wards”) at its gen¬ 
eral offices in Chicago, Illinois. I am the manager of 
the department charged with the procurement and dis¬ 
tribution of replacement tires and tubes for use on motor 
vehicles sold by Wards in the course of its business, which 
department is known as the “tire division.” I have been 
in the automobile tire business since the year 1928. I have 
been employed by Wards since 1936 in various capacities 
in the tire division, including tire department head in 
retail stores, tire engineer, and tire division manager. 
Based on the foregoing experience, I am familiar in a 
general way with the operations of the tire industry and 
with Wards’ operations connected with the procurement, 
distribution and sale of replacement tires and tubes, and 
I make the statements hereafter set forth of my own 
knowledge. Whereever reference is made in this affidavit 
to “tires and tubes,” I refer only to replacement tires and 
tubes for use on motor vehicles. 

2. I have read the affidavit of Warren W. Leigh in op¬ 
position to the motion of certain defendants for summary 
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judgment in the above entitled case and related cases. In 
general, that affidavit correctly describes the operations 
of the replacement tire and tube industry, and insofar 
as it refers to so-called “private brand distributors” it ;in 
general correctly describes Wards’ operations during the 
year 1947. The present affidavit is intended to be a nec¬ 
essary supplement to the general description of Wards’ 
operations contained in the Leigh affidavit, and correctly 
describes Wards’ operations during the year 1947, the 
year upon which the Federal Trade Commission based its 
findings. All facts hereinafter stated refer to the year 
1947 unless otherwise specified. 

3. This affidavit is submitted in opposition to the motion 
of the defendants other than Lowell B. Mason for sum¬ 
mary judgment against Wards. It is intended to show that 
Wards does not enjoy any substantial cost advantage jin 
the purchase of tires and tubes, and distribution of thfcm 
to its outlets, over a tire dealer who purchases from Wards 
source of supply, and that the Federal Trade Commission’s 
finding that Wards enjoys a 30% cost advantage over sUch 
dealer is entirely erroneous. It is further intended | to 
show that any apparent purchase price advantage En¬ 
joyed by Wards over such dealer is not a Teal one, sihce 
Wards assumes some of the costs of manufacture and bll 
of the costs of distribution, which costs have been absorbed 
in the delivered price to such dealer. 

| 

4. Wards is engaged in the business of general merchan¬ 
dising. Its general offices are located in the city of Chi¬ 
cago, Illinois. Included in the merchandise sold by Waijds 
are replacement th*es and tubes for use on motor vehicles. 
It sells its merchandise through nine mail order houses apd 
approximately 600 retail stores at various locations 
throughout the United States. In addition, Wards sells 
tires and tubes to about 1200 independent Ward dealers 
for resale to the public. All of such tires and tubes are 
sold under the private brand name “Riverside.” 


j 
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5. More than 75% of the tires and tubes sold by Wards, 
both in units and in dollar amount, are purchased by Wards 
from the United States Rubber Company( hereinafter re¬ 
ferred to as “U.S. Rubber”). The balance are purchased 
from Mansfield Tire and Rubber Company, G-ates Rubber 
Company and Carlisle Tire and Rubber Company. The 
arrangements made with U.S. Rubber are in general the 
same as those with the other rubber companies mentioned. 
Because of this similarity, and because of the fact that 
the purchases from U.S. Rubber constitute so large a pro¬ 
portion of Wards’ total purchase of tires and tubes, the 
description of purchase arrangements set forth in this 
affidavit will refer only to such arrangements with U.S. 
Rubber. 

i 

6. Wards’ arrangements with U.S. Rubber provide for 
purchase of tires and tubes at cost, plus a guaranteed net 
profit of 6% of cost. In order to meet competition, U.S. 
Rubber must sell to its dealers at prices no greater than 
those charged by its competitors, even though at any 
given time its costs may be greater. Thus, while U.S. 
Rubber’s net profit on its sales to company brand pur¬ 
chasers might, due to market conditions, excessive costs or 
other factors, decline to zero or even result in a loss, its 
net profit on sales to Wards can never fall below 6%. 
Wards assumes part of the cost of manufacturing its 
tires and tubes and takes physical delivery at the factory 
or factory warehouse door. It then assumes the cost and 
responsibility of moving its tires and tubes to points 
of sale within its own organization and to its independent 
dealers. The following paragraphs will illustrate the 
varied nature of these functions and the expense of per¬ 
forming them. 

7. Wards’ tire division buying organization, under the 
supervision of myself and my predecessors as division 
manager, has the following responsibilities: 
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(a) determining what sizes, types and lines of tires and 
tubes should be manufactured for sale through Wards’ 
mail order houses, retail stores and independent dealers'; 

(b) creating the designs and specifications for each of 
such sizes, types and lines; 

(c) establishing sources for the manufacture of sucji 
tires and tubes, and negotiating the terms under which 
such tires and tubes will be procured; 

i 

(d) preparing forward estimates of requirements ojf 
each of such sizes, types and lines, and revising such for¬ 
ward estimates periodically; 

(e) purchasing the molds to be used by the manufac¬ 
turer of such tires and tubes; 

(f) scheduling the production of such tires and tube$; 

(g) purchasing all natural rubber used in the manufac¬ 
ture of such tires and tubes; 

| 

(h) supervising the distribution of such tires and tub^s 
to all of Wards’ branches; 

(i) arranging for the transportation of such tires and 
tubes to Wards’ branches; 

(j) supervising the advertising of such tires and tubes; 

(k) supervising sales training and sales helps furnished 
to the retail salesmen of such tires and tubes; and 

(l) supervising replacements and adjustments under 
warranties given by Wards. To perform these tasks 
Wards’ tire division employed approximately 58 persons 
in 1947 at a cost of $1,431,509. 

i 

8. Wards’ tire division determines what sizes, types arid 
lines of tires and tubes should be manufactured and sold, 
creates the designs and specifications for each of them, 
establishes sources for the manufacture of such tires arid 
tubes, prepares forward estimates of requirements afid 


I 

i 
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revises such estimates periodically, purchases the molds 
to be used in manufacturing such tires and tubes, and 
schedules the production of such tires and tubes. Approx¬ 
imately four engineers in the tire buying office of the tire 
division, and necessary clerical assistance, are at all times 
engaged in developing and designing new tires and tubes, 
planning factory production schedules, establishing qual¬ 
ity standards, preparing specifications for factory pro¬ 
duction, designing and purchasing the necessary molds, 
and preparing technical information for Wards’ retail 
stores and mail order houses. The establishment of qual¬ 
ity standards includes such work as determining the num¬ 
ber of cords per inch of tire carcass, determining the type 
and mixture of rubber in the tread and carcass compounds, 
determining the material from which the cords shall be 
made, specifying the construction of the cords, and similar 
matters relating to the quality and durability of tires and 
tubes. The establishment of specifications for produc¬ 
tion of tires and tubes at the factory is a joint project of 
the tire buying office and the stock control unit (herein¬ 
after described), and includes making estimates of the 
market requirements for different sizes, types and lines 
of tires approximately one year in advance; planning 
factory production so as to obtain the required numbers 
of each of such sizes, types and lines; scheduling such pro¬ 
duction to fit in with the factory’s production of its own 
brand name tires and tubes in each of such sizes, types and 
lines; and consideration in connection with the foregoing 
matters of the estimated cost of raw material, factory 
capacity, and similar matters. Wards prepares such 
forward plans one year in advance and revises them 45 
days in advance of the month of actual production. The 
stock control unit in Wards’ tire division assists the 
engineers in the preparation of forward estimates and re¬ 
visions thereof; issues to U.S. Rubber’s factories the pro¬ 
duction schedules established as a result of such estimates; 
and issues to U.S. Rubber’s factories shipment orders 
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specifying the quantity of each size, type and line! of 
tires to be shipped to each of Wards’ mail order houses 
and retail stores. U.S. Rubber performs all of the fore¬ 
going functions for its dealers who sell tires and tulbes 
bearing its own brand names, and includes the cost of such 
functions in the delivered price of tires and tubes to sfich 
dealers. 

9. Wards’ tire division purchases all natural rubber 
used in the manufacture of Wards’ tires and tubes (exciept 
during the period of war-time restrictions which ended 
May 1, 1947). For this purpose it maintains at its home 
office a rubber buying organization, consisting of two 
buyers and necessary clerical assistance. These buyers 
have the responsibility of determining the most advan¬ 
tageous time for making rubber purchases, depending upon 
their estimates of the future course of the rubber maijket 
and Wards’ probable sales; purchasing the natural rubber 
from foreign sources and from rubber brokers in New 
York City; and making the necessary arrangements jfor 
the rubber to be delivered to U.S. Rubber factories at 
various locations in the United States for use in manu¬ 
facturing Wards’ tires and tubes. U.S. Rubber performs 
all of the foregoing functions for its dealers who sell tires 
and tubes bearing its own brand names, and includes jthe 
cost of such functions in the delivered price of tires and 
tubes to such dealers. 

i 

10. As a result of the rubber purchase program j de¬ 
scribed in the preceding paragraph Wards loses the use of 
its money continuously invested in rubber commitments 
and assumes the risk of rubber price fluctuations, which 
might make the difference between profit and loss! on 
Ward’ tire business in any period. Wards’ average! in¬ 
vestment in crude rubber commitments during that portion 
of the year 1947 in which it was permitted by the Federal 
Government to make purchases was $828,247. (Wards’ 
average investment from 1948 to 1954, inclusive, was 
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$755,642.) In 1947 the cost of crude natural rubber pur¬ 
chased by Wards varied from 11% cents per pound to 
22 3/16 cents per pound. Wards’ books do not reflect 
either the cost to Wards of the loss of use of said money 
or the gain or loss to Wards resulting from its purchase 
of crude natural rubber as compared to such purchase by 
the manufacturer. 

11. Wards’ tire division designs and purchases all molds 
used in manufacturing the tires which it sells. Wards 
absorbs the expenses of repair and maintenance of such 
molds; and the expense necessary to depreciate said molds, 
or to write them off completely whenever changed tire 
specifications are adopted. The expenses so absorbed for 
the year 1947 totaled $203,622. TJ.S. Rubber performs all 
of the foregoing functions for its dealers who sell tires 
and tubes bearing its own brand names, and includes the 
cost of such functions in the delivered price of tires and 
tubes to such dealers. 

12. As soon as Wards’ tires and tubes are produced by 
the factory, all risk of over-production and obsolescence 
falls on Wards. Wards’ ‘‘Riverside” tires and tubes can 
be sold only through Ward branches and dealers. In the 
event that Wards orders too great a quantity in any given 
size, type or line or such size, type or line is superseded 
by a new one, Wards may be unable to sell such tires or 
tubes or may be required to sell them at a substantial dis¬ 
count. Such obsolescence occurred in 1947 when the man¬ 
ufacturing specifications were changed from synthetic rub¬ 
ber tread to natural rubber tread in manufacturing large 
size truck tires. U.S. Rubber assumes the foregoing risks 
of over-production and obsolescence in the case of sales 
to dealers of its own brand name tires and tubes, and in¬ 
cludes the cost of such risks in the delivered price of tires 
and tubes to such dealers. 

13. Wards takes delivery of all its tires and tubes at 
the factory or factory warehouse. Wards’ tire division 
directs U.S. Rubber’s factories what quantities of each 
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size, type and line of tires and tubes to ship to Wards’ ap¬ 
proximately 600 retail stores and nine mail order housed. 
If Wards does not properly schedule its shipments si 
that U.S. Rubber must ship to a Ward branch from h 
factory more distant than the one which normally sup¬ 
plies such branch, Wards assumes the resulting extra 
transportation expense. The transportation expenses thud 
assumed by Wards for the year 1947 amounted to 
$1,283,667. In addition, Wards’ retail stores assume the 
cost and responsibility of selling and transporting Wards;’ 
tires and tubes to approximately 1200 independent Ward 
dealers and of furnishing to such Ward dealers the services 
furnished by U.S. Rubber’s distributors to their dealers. 
U.S. Rubber assumes the expense of transporting tires 
and tubes to its purchasers in the case of tires and tubep 
bearing its own brand names, and includes the cost of such 
transportation in its delivered price. 


14. Wards pays all of its own advertising expenses 
and furnishes all display equipment to its branches and 
dealers. Since Wards sells only its own private brand 
of tires and tubes, it derives no benefit from U.S. Rubber’d 
advertising and receives none of U.S. Rubber’s display 
equipment. The display assistance furnished by Wards 
to its branches and to independent Ward dealers includes 
provisions of a home office display department to design 
and supervise the manufacture and distribution of such 
displays, and furnishing to branches and independent 
dealers such display properties as peg boards for hanging 
tires, tire stands for exhibiting tires, display boxes, cards 
and banners describing and advertising Wards’ tires, and 
signs to be placed on the exteriors of Wards’ retail stores 
and service locations. In the year 1947 Wards spent for 
such advertising and display purposes the amount df 
$1,526,164. U.S. Rubber assumes these expenses for itd 
dealers who sell tires and tubes bearing its own brand 
names, and includes the cost in the delivered price of tired 
and tubes to such dealers. 


| 

i 


i 
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15. Wards’ tire division furnishes to its branches and to 
independent Ward dealers all necessary sales training and 
sales helps to enable such branches and dealers to sell and 
service Wards’ tires and tubes. Among such services fur¬ 
nished by Wards to its branches and dealers are the fol¬ 
lowing: 

(a) Departmental handbook containing the procedures 
to be followed by the retail department head in the con¬ 
duct of the tire department. 

(b) Tire technical manual describing Wards’ sizes, 
types and lines of tires in detail; giving instructions on 
the service of tires and making recommendations on the 
sizes, types and lines of commercial tires recommended 
for specific uses. 

(c) Sales bulletins, several hundred of which are issued 
each year, covering latest developments in selling policy, 
technical data, adjustment problems, sales trends and sim¬ 
ilar information. 

(d) Personnel training by field engineers and merchan¬ 
dising men, who travel among Wards’ branches and Wards’ 
dealers training and educating the retail sales persons on 
the technical and merchandising problems of tire sales. 

(e) Sales meetings, about 25 of which are conducted by 
the tire division each year at various locations, which 
cover through personal discussion all aspects of the sales 
training program as described above. U.S. Rubber per¬ 
forms all of the foregoing functions for its dealers who 
sell tires and tubes bearing its own brand names; and 
includes the cost of such functions in the delivered price 
of tires and tubes to such dealers. 

16. Wards issues to its customers its own warranty of 
satisfactory service. Since Wards sells only its own pri¬ 
vate brand of tires and tubes it does not rely upon or 
benefit from any warranty issued by U.S. Rubber to the 
public. Wards assumes all normal risks of replacements 
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and adjustments made pursuant to its warranty, so long 
as they do not exceed 2%% of the total cost of its tirjes 
and tubes. In order to administer Wards’ replacement 
and adjustment policy, Wards’ tire division employs 
one home office engineer and approximately six field engi¬ 
neers to investigate customer complaints and make rec¬ 
ommendations for replacements and adjustments at the 
various branches. Wards’ replacement and adjustment 
allowances for the year 1947 were $1,557,447. U.S. Rub¬ 
ber performs all of the foregoing functions for its dealers 
who sell tires and tubes bearing its own brand names, 
and includes the cost of such functions in the delivered 
price of tires and tubes to such dealers. 

17. Because Wards has made a definite commitment'to 
U.S. Rubber to purchase a specified percentage of its 
requirements each year, and because Wards furnishes 
U.S. Rubber with advance estimates of its requirements, 
Wards assures U.S. Rubber of a consistent and predict¬ 
able market for Wards’ “Riverside” tires and tubes 
and enables U.S. Rubber to plan its production far |in 
advance. On the other hand, in the case of sales by U.S. 
Rubber to its company brand dealers, U.S. Rubber has no 
predictable market and itself assumes all of the risk of for¬ 
ward planning. 

18. In 1947 Wards sold 4,883,464 tires and tubes for 
which it paid to its manufacturers the total sum pf 
$42,275,304. In order to effectuate the distribution of such 
tires and tubes Wards expended at least the sum Of 
$6,002,349 for the performance of functions which were 
assumed by U.S. Rubber and by Wards’ other manufac¬ 
turers, and which were included in the delivered price Of 
tires and tubes to their company brand dealers. Among 
these expenditures were $1,431,509 for Wards’ tire division 
buying organization; $203,622 for design, repair, mainte¬ 
nance, depreciation and obsolescence of molds; $1,283,667 
for transportation expenses from factories and factory 
warehouses; $1,526,164 for advertising expenses and dis- 
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play equipment; and $1,557,447 for replacement and ad¬ 
justment allowances. In addition, Wards assumed other 
substantial expenses not susceptible of exact statement in 
dollars at this time, but which were assumed by U.S. Rub¬ 
ber and Wards’ other manufacturers in the case of sales 
to their company brand dealers and included in the de¬ 
livered price to such dealers. Typical of these expenses 
were the loss of use of Wards’ money invested in rubber 
commitments, the risk of price fluctuation in natural rubber 
purchased by Wards, and the risks of over-production and 
obsolescence of tires manufactured. The assumption of 
such expenses substantially increases the cost of Wards’ 
tires and tubes. 

19. The foregoing is a general outline of the differences 
in the methods of sale and delivery of tires and tubes be¬ 
tween Wards and U. S. Rubber’s company brand dealers. 
The “carload” rule promulgated by the Federal Trade 
Commission ignores these differences. All, or substan¬ 
tially all, of the difference in the delivered price of tires 
and tubes to U. S. Rubber’s company brand dealers and 
the cost of “Riverside” tires and tubes to Wards is ac¬ 
counted for by such differences in methods. Thus the 
finding of the Commission that Wards enjoys a 30% price 
advantage over company brand dealers is obviously in 
error. If the goods sold and services performed by U. S. 
Rubber for its company brand dealers were established on 
a basis comparable to the goods sold and services per¬ 
formed by U. S. Rubber for Wards, the price of tires and 
tubes of like grade and quality to the company brand 
dealers and to Wards would be substantially the same. 

/s/ John R. Sebastian 
John R. Sebastian 

Subscribed and sworn to before me a Notary Public on 
this the 29th day of July, 1955. 


Claire Vogel 
Notary Public 





